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O@ﬁs Bhushan Steel ruling undemne IBC

goai of maximising value through resolutmn?
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The 1e 1 tangle mvolvmg
JSW Steel’s takeover of
Bhushen Power and Steel
(E‘.P..sL) seems: to be more
camphutedaﬂdheadedfora
long-drawn battle following
the scrapping of the deal by
the Supreme Court’ last
week.

Even if ISW Steel and the
Committee. of Creditors

manage to convince the top
court. about the- financial .

structure used for the BPSL - val

- takeover, the top court has y
+ ruledthattheNauonal Com-
panyl awAppellate Tribunal -

has_no jurisdiction to adju-

dicate on the Prevention of
Joundering  Act

Money
/’SML,A* -and allow takeover

of assets attached by invest-
igating agencies such as ithe -
Economic Offences Wing.

(EOW) and the . Enforcer‘
rate (ED).

_ Sonam Chandwani; Man-

aging Partner, KS Legal said

the SC ruhngaﬁrmsthatthe 7
NCLAT cannot overrule the -

ED or EOW asset attach—

mients, and it severely com-

plicates the JSW Steel case
by enforeing the EOW’s hold
on the BPSL plann a critical.
eperauonal asset. :

3 ‘GUT PUNCH’ TO STAFF.
“ Furthermore, the liquidatio
‘of BPSL is a gut punch to
 thousands of employee '
- now face the grith prosy
of 3ob1essness because

corporate and legal missteps X

© This decxsxon, whﬂe leg:v‘
,ally sound under PMLA’s

primacy, . “undermines ~_the

IBC’s goal of maximising -
. value through resolution, as
“it risks forcing the liquida-

tion of a viable going con-.

cern, slashing creditor recov

eries and threatenmg jObS,"

she sa&d,

they had nohandin.
IsW Steel": Tik

hood of

feels like 2 long shot given

- the court’s tone was ‘unfor- -

giving, slamming everyone

o 'frém JSW to the Resolution
‘Professional for flouting
rules, Chandwam sald g ok

AQUILAW said that though
1e: SC judgment restricts
powersofNCLT/NCLAT
o in

and statutory authorities in

- the realm of public law such’
- asthe PMLA, itis silent inso-

far as the apphcabﬁity of

: clean slatetheory'.

‘CLEAN SLATE THEORY’
Plyush Agrawal Partner,

terfere with the de- -
cisions of the govemmentv

- If attachments by the ED
or EOW remain valid even
after a resolution plan isap-+ -
proved, it makes corporate
débtor assets unattractive
and créates uncertainty for
resolution = —applicants.

. thereby reducing the effect-
. ‘iveness and value of the in-"

solvency process, he said.
Moreover, he aaded that
liquidation- ~ of assets  at-
tached by investigating au-
thorities ‘will make it .com-
merc'allyunattrac‘ave
Dzizy Chawla, Senior

- Partner, S&A" Law Offices,

believes Section 324 will still
safegnard the interests of
bidders as it provides  im-

g : - munity to the assets of cor-
E 'omgmforarewew petmon ]
" rtions for offences done prior

porate. debtor -against ac- - -

to CIRP of sale of hqmdation
assets.
. Shiju PV, Senior Partner,

: indxaLaW LLP, said the judg-

ment reaffirms that neu:her
NCLT nor NCLAT possess
powers - of judicial review
over decisions of statutory
authorities, and therefore
cannot declare the ED or

' EOW attachients illegal or

01d. Any such determina~’

. tion lies solely within the jur-

isdiction of the appropriate
forums prescribed under
public law, including const-
tutional courts and dc«".ig—
nated special covrs, he sald,




